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DETAILED ACTION 

1. This action is responsive to the amendment received 1/7/08. No claims have 
been amended, added, or canceled. Accordingly, claims 1-42 are pending. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1,4-5, 10-11,14-15, 17, 20-23, 26-28, 31 -32, 35-36, and 40-42 are 
rejected for being anticipated under 35 U.S.C. 102(e) as being anticipated by Nepustil 
USPAT: 6,240,454) further in view of Bhanot et al (USPAT 5,796,934). 

As to claim 1, Nepustil teaches a method in a network comprising a primary 
server and a plurality of offload servers, for dynamic offloading of processing requests 
from said primary server to any one of said plurality of offload servers, the method 
comprising the steps of: 

determining a load on said primary server, if the load on said primary server is 
less than a first threshold, serving processing requests at said primary server (figs 4 and 
5, col 2, lines 2-4 and 50-56; col 5, lines 14-25) 

and only if the load on said primary server exceeds said first threshold, then 


offloading at least a portion of said processing requests to any one of said plurality of 
offload servers (col 1, lines 60-67; col 2, lines 56-63; col 5, lines 14-25) 
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wherein all of said plurality of offload servers are configured to process said 
processing request (col 1, line 60 to col 3, line 10). 

However Nepustil does not explicitly indicate that the offload server only handles 
s the portion of said processing requests. 

Bhanot teaches the offload server only handles s the portion of said processing 
requests (abstract). It would have been obvious to one of ordinary skill in the art at the 
time of the invention to incorporate the teachings of Bhanot into those of Nepustil to 
make the system more fault tolerant. Allowing a backup server to only process tasks 
the primary server cannot handle without doing extra work will ensure that the extra 
work will not cause the backup server to become unavailable. 

Claims 11,21-23, 32, 41, and 42 are essentially the method, program product, 
and system for the claim above. They further contain similar limitations as the claim 
above and thus are rejected under similar rationale 

As to claim 4, Nepustil teaches the method of claim 1 wherein serving the 
processing requests at said primary server includes returning a page to a user wherein 
all the embedded objects in the page have links to said primary server; and offloading at 
least a portion of the processing request to any one of said servers includes serving a 
base page at said primary server in which the links for embedded objects point to any 
one of said plurality of servers, (col 2, lines 47-67) 

Claims 14, 26, and 35 are essentially the method, program product, and system 
for the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 
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As to claim 5, Nepustil teaches the method of claim 1 wherein offloading at least 
a portion of the processing requests to said at least one offload server includes routing 
an incoming Web request to a selected offload server, (col 2, lines 47-67; col 5, lines 
14-25) 

Claims 15, 27, and 36 are essentially the method, program product, and system 
for the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 

As to claim 10, Nepustil teaches the method of claim 1 wherein the determination 
of which of said at least one offload server that at least one processing request is to be 
offloaded to is based on one or more of a group including a client identity, a client 
gateway (IP) address, a price of the offload service, or a current or previous load on the 
at least one offload server, (col 2, lines 20-46) 

Claims 17, 20, 28, 31, and 40 are essentially the method, program product, and 
system for the claim above. They further contain similar limitations as the claim above 
and thus are rejected under similar rationale. 

4. Claims 2-3, 6-7, 12-13, 16, 24-25, 29, 33-34, and 37-39 rejected under 35 U.S.C. 
103(a) as being unpatentable over Nepustil and Bhanot further in view of Swildens et al 
(USPAT: 6,694,358).. 

As to claim 2, Nepustil teaches the method of claim 1 however does not explicitly 
indicate wherein said load comprises bandwidth utilization and said first threshold is a 
network bandwidth utilization of said primary server. 
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Swildens et al teach the method wherein said load comprises bandwidth 
utilization and said first threshold is a network bandwidth utilization of said primary 
server. (Col 4, lines 1-4; col 5, lines 1-6 and 34-40; col 8, lines 18-48) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Swildens into those of Nepustil to make the 
system more efficient. Basing the offloading of work to a secondary server on 
numerous criteria allows the system to work in an optimal state. 

Claims 12, 24 and 33 are essentially the method, program product, and system 
for the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 

As to claim 3, Nepustil teaches the method of claim 1 however does not explicitly 
indicate wherein the said load comprises CPU utilization and said first threshold is a 
CPU utilization of said primary server. Swildens teaches the method wherein the said 
load comprises CPU utilization and said first threshold is a CPU utilization of said 
primary server, (col 5, lines 10-15; col 8, lines 18-48) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Swildens into those of Nepustil to make the 
system more efficient. Basing the offloading of work to a secondary server on 
numerous criteria allows the system to work in an optimal state. 

Claims 13, 25, and 34 are essentially the method, program product, and system 
for the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 



Application/Control Number: 09/995,087 
Art Unit: 2155 


Page 6 


As to claim 6, Nepustil teaches the method of claim 1 but does not explicitly 
indicate throttling the request based upon another threshold. Swildens teaches the 
method including the step of, if the processing load on said primary server exceeds a 
second threshold, throttling at least one processing request, (col 9, lines 25-30; col 12, 
lines 3-36) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Swildens into those of Nepustil to make the 
system more efficient. By throttling and dropping requests when a load is too 
burdensome to even offload to a secondary server, the system can increase efficiency 
by offload the burden to the requesting clients by simple indicating the server is busy 
and to try again. 

Claims 16 and 37 are essentially the method, program product, and system for 
the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 

As to claim 7, Nepustil teaches the method of claim 6 however does not explicitly 
indicate throttling a request based upon a second threshold. Swildens teaches the 
method wherein throttling at least one processing request includes returning a page to a 
user indicating that a server is overloaded, (col 9, lines 25-30; col 12, lines 3-36) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Swildens into those of Nepustil to make the 
system more efficient. By throttling and dropping requests when a load is too 
burdensome to even offload to a secondary server, the system can increase efficiency 
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by offload the burden to the requesting clients by simple indicating the server is busy 
and to try again. 

Claims 29, and 38-39 are essentially the method, program product, and system 
for the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 

5. Claims 8-9, 18-19, and 30 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Nepustil Bhanot and Swildens further in view of Gupta et al (US 
Patent No 6,374,305). 

As to claim 8, Nepustil and Swildens teach the method of claim 6 but does not 
explicitly indicate dropping at least one processing request without returning any 
information to a user. 

Gupta et al teaches requests being dropped if they reach a certain threshold 
without returning any additional information.(col 3, lines 9-20) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Gupta into those of Nepustil and Swildens to 
make the system more efficient. By dropping requests that exceed previously set 
thresholds, the system no longer wastes server/processing time or other network 
resources in sending a message. 

Claims 18 and 30 are essentially the method, program product, and system for 
the claim above. They further contain similar limitations as the claim above and thus 
are rejected under similar rationale. 
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As to claim 9, Nepustil and Swildens teaches the method of claim 6 wherein 
throttling at least one processing request includes returning a page to a user indicating 
that a server is overloaded if said load exceeds said second threshold but does not 
explicitly indicate dropping said at least one processing request if said load exceeds a 
threshold. 

Gupta et al teaches requests being dropped if they reach a certain threshold 
without returning any additional information.(col 3, lines 9-20) 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to incorporate the teachings of Gupta into those of Nepustil and Swildens to 
make the system more efficient. By dropping requests that exceed previously set 
thresholds, the system no longer wastes server/processing time or other network 
resources in sending a message. 

Claim 19 is essentially the method, program product, and system for the claim 
above. They further contain similar limitations as the claim above and thus are rejected 
under similar rationale. 

6. When reviewing a reference the applicants should remember that not only the 
specific teachings of a reference but also reasonable inferences which the artisan would 
have logically drawn therefrom may be properly evaluated in formulating a rejection. In 
re Preda, 401 F. 2d 825, 159 USPQ 342 (CCPA 1968) and In re Shepard, 319 F. 2d 
194, 138 USPQ 148 (CCPA 1963). Skill in the art is presumed. In re Sovish, 769 F. 2d 
738, 226 USPQ 771 (Fed. Cir. 1985). Furthermore, artisans must be presumed to know 
something about the art apart from what the references disclose. In re JacOby, 309 F. 
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2d 513, 135 USPQ 317 (CCPA 1962). The conclusion of obviousness may be made 
from common knowledge and common sense of a person of ordinary skill in the art 
without any specific hint or suggestion in a particular reference. In re Bozek, 416 F.2d 
1385, 163 USPQ 545 (CCPA 1969). Every reference reties to some extent on 
knowledge of persons skilled in the art to complement that is disclosed therein. In re 
Bode, 550 F. 2d 656, 193 USPQ 12 (CCPA 1977). 

Response to Arguments 

7. Applicant's arguments filed have been fully considered but they are not 
persuasive. In substance, the applicant argues that a) the prior art does not teach the 
offloaded at least a portion of said processing request is the only work handled by the 
plurality of offload servers and b) Nepustil teaches away from Bhanot and is thus not a 
proper combination. 

In response to a), it is important to understand the proper scope of claim 
limitations in its broadest reasonable interpretation. In this case, a recitation of the 
intended use of the claimed invention must result in a structural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art. If the prior art structure is capable of performing the 
intended use, then it meets the claim. Flowever, the use of the term "configured to” 
renders the scope of the claim indefinite because although the servers are configured to 
process..., they are not processing anything and any server can be configured to 
behave accordingly. Therefore, the prior art still meets the scope of the limitations as 
currently claimed. 
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In response to b), the examiner notes the differences between Nepustil and 
Bhanot. However, due to the deficiency of Nepustil, Bhanot was introduced. Both arts 
are directed to a similar field of endeavor, however, they take slightly different 
approaches. It has been held that a prior art reference must either be in the field of 
applicant’s endeavor or, if not, then be reasonably pertinent to the particular problem 
with which the applicant was concerned, in order to be relied upon as a basis for 
rejection of the claimed invention. See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 
(Fed. Cir. 1992). 

Conclusion 

8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 



Application/Control Number: 09/995,087 
Art Unit: 2155 


Page 11 


9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Asad M. Nawaz whose telephone number is (571) 272- 
3988. The examiner can normally be reached on M-F 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s 
supervisor, Saleh Najjar can be reached on (571) 272-4006. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 


AMN 

/saleh najjar/ 

Supervisory Patent Examiner, Art Unit 2155 
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